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Historical Truth and the Criminal
Code: Some Remarks on the
German Case




Communication Delivered at the Debate on Amendment of May 18 Related Bills, National
Assembly of the Republic of Korea, Seoul, July 22, 2016

Mr./ Mrs. Chairman, Members of Parliament, Ladies and Gentlemen,
I feel deeply honored by your request to share some of my ideas and findings with
this distinguished audience. I appreciate very much your invitation to contribute to this

important debate and therefore want to express my gratitude in the first place.

I was asked to deliver an opinion on the aims and outcomes of the attempt of the
German federal legislator to prevent the spread of Neo-Nazism and Genocide denial.
Although I'm not an expert in Korean history and politics I do sense that besides and
beyond this rather complicated matter some general and comparative observations should
be made. Therefore I will not limit myself to Germany but want to also address some of

the issues of Korean remembrance politics.
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My opinion will address the following questions:

1. What is historical truth and why is it endangered?

2. Does the judiciary provide suitable measures to protect the historical truth?

3. What is the difference between the distortion of historical facts and the ever-ongoing

superposition of history by memory?

1. Historical truth can be described in different ways. It comprises the facts of past
events that can be extracted from the sources as well as their retrospective interpretation.
Interpretations of historical events can be one-sided, for example because of a selective
use of the facts at hand; they can be distorted for ideological reasons; they can inherit
questionable judgements. But if the facts, the basic prerequisite of both history and
remembrance, are denied interpretations will inevitably fail because their viewpoints are

not measured to the accounts of past experience.

Unlike a general expectation of the public that truth will prevail, once the facts are
established by historical research efforts, truth is indeed endangered by political
interventions of those who are supposingly or in fact burdened by responsibilty and guilt
for wrongdoings of the past, by the passing of time and the corresponding loss of fresh
remembrance, by legends about certain groups who claim to have been decisive for the

course of past events, and so forth.

In the case of the Gwangju massacre of May 1980 the facts are well documented by a
number of different sources, from copies of cables between the RKO government and the
U. S. embassy as well as between the embassy and the Carter administration, by a large
number of eyewitness accounts as well as photos and footage taken in the city during the
days of the uprising. It seems, however, that this truth was threatened from the beginning
by the intention of the U. S. government to disguise its consent with the employment of
troopers for the crushing of the growing protest movement, by the intention of later RKO
administrations to disguise North Korean affiliations of the protesters, by the intention
of South Korean policy-makers to rely on the heritage of May 18 as part of legitimation

policies. Besides that it is my impression that the Kwangju massacre is particularly

remembered in Korean politics because it covers other painful chapters of Korean history,
for example the large quantity of civilians who fell victim to massacres against non-
combatants during the traumatic Korean War.

The requirement to protect the truth from distortion stems from the ethics of history and
the quest for objectivity in science. It also stems from the respect for the victims of this
tragedy whose memory demands sincerity and moral integrity. Every effort to safeguard
knowledge and transmission of the truth, how painful it may be, deserves the support of

the Korean society.

2. Conscious ignorance of historical facts and/ or their distortion are universal
phenomena. In general the temptation to avoid or deny history grows to the extent that
the events at stake generate feelings of pain and shame. Germany after World War Il is an
important example for this rule. I will try to illustrate this by some insights into the anti-

Nazi legislation of my country.

In German criminal law “incitement of the people®, Volksverhetzung in German, extends
to the denial of crimes of Genocide committed by the Nazi regime. Article 130 of the
Criminal Code is directed against the allegation that no Jews had been murdered in
Auschwitz and other death camps. This allegation is coined “the Auschwitz lie”, although
this very term originates in the attempt of a former SS officer to ‘prove’ that Auschwitz
was not a murderous place. Denial of the Holocaust only since the year of 1993 has been
prosecuted as a criminal offense. The Constitutional Court of the Federal Republic had
unmistakably decided shortly before that denial of the Holocaust was not the expression
of an opinion but a “factual claim” that had been proven “untrue” by the evidence and
consistent results of historical research. The Constitutional Court thus protected the
human dignity of the victims and survivors of Nazi crimes against humanity. A former
version of Article 130, implemented in 1960, had already invoked Article 1 of the German
Constitution (Grundgesetz) of 1949: “Human dignity is inviolable”. Just as the founding
fathers of the Federal Republic had drawn consequences from the dehumanizing practices
of Nazi politics and warfare, the Federal Parliament penalized offenses against the “human

dignity” of others by the incitement of hatred against “parts of the society”, by calling
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to violent or arbitrary measures against them, or by the malicious defamation of these

people.

The legal history of Article 130 is a mirror of the way the German society dealt with
the Nazi past. Until 1960 it had become clear that antisemitism had survived the end
of the Nazi regime, which was likewise neglected in school teaching. The amendment
of a new number 3 to Article 130 in 1993 reflected the rise of neo-Nazism after the
German unification. This provision made direct reference to the 1948 Convention for the
Prevention of Genocide of the United Nations, which had been implemented as binding

law into the German judiciary much earlier.

A number of other states have issued similar legal provisions against Holocaust denial
as an ex-officio crime. In Austria convicts can even go to jail as long as twenty years,
compared to a maximum of five years in Germany. One of the most prominent deniers of
the Holocaust, the former British historian David Irving, lost a London court dispute with
U. S. historian Deborah Lipstadt who he had sued for defamation and other offenses. The
judgement ruled in 2000 that Irving was indeed an extreme right-wing Pro-Nazi, an anti-
Semite and a racist who fostered Neo-Nazism in close cooperation with other people
of his beliefs. The importance of the Irving-Lipstadt case however doesn’t lie in the
unmasking of the plaintiff but in the fact that a court had examined the Holocaust on the
basis of historical evidence and consequently refuted Irving’s claims that Auschwitz was

not a death camp as deliberate ignorance of the historical facts.

Holocaust denial nowadays serves not just as a means of anti-Semitic propaganda.
Rather it links together the different factions of Neo-Nazism throughout Europe. They
share the belief that the States of the European Union are dictatorships maintained by
both public lies about the fate of the Jews in the Nazi era and oppression of dissenting
opinions through criminal prosecution. The psychological function of these shared beliefs
is to view oneself and one’s peers as victims of an ominous conspiracy of the elites and
State authorities against the German nation. It is clear enough that this is an unholy

tradition of German political thought that once led to the rise of Hitler’s party:.

Number 3 of Article 130 was never uncontroversial. Historians disputed the need for such
a law. The core of this provision, some of them argued, establishes a right of defense of
the State against the disturbance of the peace under law by disparaging communication.
If, as the Constitutional Court has put it, the factual falseness of Holocaust denial has long
been proven, why should the State interfere in such a way that this “truth” is protected
against its enemies and a certain “untrue” view of history is oppressed? Other historians,
to be sure, defended the requirement of this reform and emphasized its political benefits.
The majority of German legal scholars justify restrictions of the freedom of opinion
imposed by the law against public incitement since this law protects the constitution
against Neo-Nazi offenses, including the freedom of opinion invoked by Holocaust

deniers.

According to a recent report of the Federal Anti-Criminal Office (Bundeskriminalamt,
comparable to the Federal Bureau of Investigation in the United States) law enforcement
agencies recorded about 2000 offenses of instigation of the people in the year of 2014.
Compared to a total of more than two million criminal offenses this number is extremely
slight. The number of verdicts is even smaller because not every judicial inquiry ends up in
trial. If or if not massive crimes under Nazi rule are approved, justified or glorified by an
individual defendant is carefully examined by the criminal courts. These proceedings have
a symbolic meaning. For example Horst Mahler, a German attorney who at the end of the
1960s co-founded the left-wing terrorist group Red Army Fraction (Rote Armee Fraktion)
has become the mastermind of the extreme right-wing National Democratic Party (NPD)
in the meantime. Mahler was sentenced for instigation and insulting statements several
times. Mahler tried to utilize court proceedings for his propaganda. At the beginning of
2009 he denounced himself for instigation and denied the Holocaust in court. “I'm sitting
here because I want to sit here,” Mahler proclaimed. Since then he has been serving a
twelve-year prison sentence. The judiciary won’t change people like Mahler, but it justly

protects the public against them.

Some critics argue that the German judiciary should crackdown on Nazi propaganda

much sharper. The Internet, a channel for Nazi propaganda since decades, has turned to
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a battlefield of populist hatred and distortion recently. The German Ministry of Justice has
made some efforts towards providers in the United States have them effectively monitored
and erased hatred messages. But the opportunities to control the global traffic of data and
assertions by national laws are limited. Article 130 may thus have become a blunt sword in
the fight against extremist propaganda. The “criminalization” of Holocaust denial doesn’t
affect the educational practices of German memorials. They do however try to prevent
the spread of Neo-Nazism by constantly discussing the strategies of Holocaust deniers

and disapproving them through an investigation of the historical facts.

I'm not convinced that the protection of the historical truth about May 1980 against
distortion and public lies must or should be justified in a similar way as in Germany. The
Gwangju massacre was not an act of Genocide like the Holocaust. The attempt to equal
both of these crimes would inevitably lead to either the downplaying of Auschwitz or
to the substitution of historical remembrance by the politics of history. To be sure, I do
think that the law constitutes the final resort against the politically conscious distortion
of historical facts and the blaming of victims. But I don’t think that the Republic of Korea
depends on a comparison with Germany in that respect. Likewise it seems at least a
subject for debate whether the German Article 130 may serve as a role model for Korean

legislation and politics.

3. It should be noted that the allegation to have “incited the people® can be used and in
fact has been used in Germany to exert political instead of criminal prosecution. In the
German Empire of 1871 the original version of Article 130 was directed against the growing
Socialist movement. In the Communist-ruled German Democratic Republic (GDR) the
oppression of dissenting behavior would be legitimized by anti-Fascism as a reason of
state, thus unwantedly supporting the rise of neo-Nazi attitudes among adolescents well

before the breakdown of the Communist world.

Besides that the theory of history tells us that the propositional logic of historical
accounts lies in their narrative structure. Individuals and groups make sense of past

experience by telling stories whose vanishing point uses to be the present time of the

narrator, Historical “truth” therefore inevitably comprises value judgements. Historical
thinking is a way of remembering and interpreting the past. A major feature of history
is the very fact that retrospective viewpoints and corresponding value judgements

constantly change in the course of time.

If state authorities claim to protect the “truth”, this vital law of history may be
substituted by the approval or disapproval of political convictions. What maybe right and
inevitable in terms of politics and jurisdiction may therefore prove problematic in terms of
remembrance. I don’t think that the strain between the areas of law und judiciary on one
side, history and memory on the other side can or should be resonated. These strains root
in different ways of approaching and interpreting reality. Historians are not judges and

vice versa.

If the Korean Parliament was going to implement special laws against the distortion of
the truth about May 1980, it should carefully limit itself to proven factual accounts and do
public prosecution in such a way that the State doesn’t exert censorship. History must not
become an argument for undemocratic rule. On the other hand coming to terms with the
past inevitably depends on the knowledge and acknowledge of proven facts. Their legal
protection may therefore not only constitute the final resort for those humiliated by public

lies but may also serve as a prerequisite of honest remembrance.

Thank you for your attention!
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